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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
KEVIN MONDEL MARTINEZ,
)
)
Defendant-Appellant.
)
______________________________)

NO. 48596-2021
CARIBOU COUNTY NO. CR15-19-227

APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Pursuant to a plea agreement, Kevin Martinez pled guilty to one count of robbery. He
received a unified sentence of ten years, with five years fixed. On appeal, Mr. Martinez contends
that the district court erred in failing to reduce his sentence in light of the additional information
submitted in conjunction with his Idaho Criminal Rule 35 (hereinafter, Rule 35) motion.

Statement of the Facts & Course of Proceedings0
On March 25, 2019, a man in a wig and fake goatee handed a bank teller a nonthreatening note asking the teller to give him money from the drawer. (Presentence Investigation
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Report (hereinafter, PSI),1 p.3.) The bank teller handed the man $2,584 in cash. (PSI, p.3;
R., p.86.)

Using surveillance videos, law enforcement pieced together a suspect vehicle

description, including a license plate number. (PSI, p.3.) The vehicle was registered to Kevin
Martinez. (PSI, p.3.) Mr. Martinez was located and interviewed by law enforcement. (PSI, p.4.)
Mr. Martinez’s vehicle was searched pursuant to a search warrant, and law enforcement
collected several items of clothing matching those worn by the robber. (PSI, p.4.) Mr. Martinez
was arrested for robbery. (PSI, p.4.)
Based on these facts, Mr. Martinez was charged by information with one count of
robbery. (R., pp.51-52.) Pursuant to a plea agreement, Mr. Martinez pled guilty as charged.
(R., pp.60-79.) In exchange, the State agreed not to forward the case to federal prosecutors and
that the sentence could run concurrently with similar federal charges in Wyoming and Utah.
(R., p.62.) The plea agreement did not contain information as to the length of Mr. Martinez’s
sentence. (R., p.62.)
At the March 5, 2014 sentencing hearing, Mr. Martinez’s counsel asked the district court
to sentence Mr. Martinez to a unified term of five years, with two years fixed. (9/13/19 Tr., p.15,
Ls.8-10.) The State asked the district court to sentence Mr. Martinez to a unified term of twenty
years, with ten years fixed. (9/13/19 Tr., p.21, Ls.19-24.) However, the district court sentenced
Mr. Martinez to ten years, with five years fixed. (9/13/19 Tr., p.35, Ls.22-24; R., pp.96-102.)
The court ordered Mr. Martinez to pay $3,627.84 in restitution. (R., p.101.) The district court
entered a written Judgment of Conviction on October 8, 2019. (R., pp.100-02.)
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Appellant’s use of the designation “PSI” includes the packet of documents grouped with the
electronic copy of the PSI, and the page numbers cited refer to the corresponding page of the
electronic file.
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On November 20, 2019, Mr. Martinez filed a timely Rule 35 motion asking the district
court to reconsider the sentence it imposed. (R., pp.103-04.) Thereafter, Mr. Martinez filed
supplemental information in support of his Rule 35 motion. (R., pp.116-26.) A hearing was held
on Mr. Martinez’s Rule 35 motion. (See generally, 10/23/20 Tr.; R., pp.129-31.) At the Rule 35
hearing, defense counsel asked the court to reduce Mr. Martinez’s five fixed years to a term of
three and one-half fixed years. (10/23/20 Tr., p.45, L.24 – p.46, L.22.) On January 4, 2021, the
district court issued an order denying Mr. Martinez’s Rule 35 motion.

(R., pp.132-33.)

Mr. Martinez filed a notice of appeal that was timely from the order denying his Rule 35 motion.
(R., pp.134-36, 141-43.)

ISSUE
Did the district court abuse its discretion when it declined to reduce Mr. Martinez’s sentence
pursuant to his Idaho Criminal Rule 35 Motion?

ARGUMENT
The District Court Abused Its Discretion When It Failed To Reduce Mr. Martinez’s Sentence In
Light Of The New Information Offered In Support Of His Rule 35 Motion
In Mr. Martinez’s Rule 35 motion, he asked the district court for leniency, and in support
of his motion, he submitted information that he had been concurrently sentenced to serve thirty
months for his two federal charges for crimes nearly identical to this case. (R., pp.116-25;
Tr., p.48, Ls.21-23.) Mr. Martinez asserts that the district court’s refusal to reduce his Idaho
sentence so that it mirrored the federal sentences for similar conduct represents an abuse of
discretion.
A motion to alter an otherwise lawful sentence under Rule 35 is addressed to the sound
discretion of the sentencing court, and essentially is a plea for leniency, which may be granted if
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the sentence originally imposed was unduly severe. State v. Trent, 125 Idaho 251, 253 (Ct. App.
1994), citing State v. Forde, 113 Idaho 21 (Ct. App.1987) and State v. Lopez, 106 Idaho 447
(Ct. App. 1984). “The criteria for examining rulings denying the requested leniency are the same
as those applied in determining whether the original sentence was reasonable.” Id., (citing
Lopez, 106 Idaho at 450). “If the sentence was not excessive when pronounced, the defendant
must later show that it is excessive in view of new or additional information presented with the
motion for reduction. Id., (citing State v. Hernandez, 121 Idaho 114 (Ct. App. 1991)).
In support of his Rule 35 motion, Mr. Martinez attached his federal conviction
documenting that he had been sentenced to thirty months in federal custody for conduct nearly
identical to the conduct forming the basis of his Idaho crime. (R., pp.116-25.) Mr. Martinez also
included a letter from his mother in which she expressed her support for Mr. Martinez,
describing the devastating impact on their family due to Mr. Martinez’s long period of
incarceration. (R., p.126.) In light of the fact that Mr. Martinez received a federal sentence of
nearly half the fixed time imposed in this case, the district court should have reduced his
sentence. (R., p.117.)
Based on the foregoing, in addition to mitigating evidence before the district court at the
time of sentencing, such as Mr. Martinez’s acceptance of responsibility, remorse, family support,
and mental health issues (PSI, pp.8, 12, 15-16), it is clear the district court abused its discretion
in failing to reduce Mr. Martinez’s sentence in response to his Rule 35 motion.
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CONCLUSION
Mr. Martinez respectfully requests that this Court reduce the fixed portion of his sentence
from five years to three and one-half years.
DATED this 15th day of July, 2021.

/s/ Sally J. Cooley
SALLY J. COOLEY
Deputy State Appellate Public Defender

CERTIFICATE OF SERVICE
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